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RULES OF THE LEGISLATURE

Rules in effect at the commencement of the Eighty-Seventh Legislature,
Second Special Session, 1982, are the same rules in effect at the
commencement of the Eighty-Eighth Legislature, First Session, 1983
except as amended by rule changes adopted the second day of the
Special Session on November 8, 1982.
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EIGHTY-SEVENTH LEGISLATURE
SECOND SPECIAL SESSION

FIRST DAY

Legislative Chamber, Lincoln, Nebraska
Friday, November 5, 1982

Pursuant to a proclamation by His Excellency, Charles Thone,
Governor of the State of Nebraska, the Eighty-seventh Legislature,
Second Special Session assembled in the West Legislative Chamber of
the State Capitol, at the hour of 10:04 a.m., Friday, November 5, 1982,
and was called to order by President Roland A. Luedtke.

PRAYER

The prayer was offered by Dr. Robert Palmer, Westminster
Presbyterian Church, Lincoln, Nebraska.

Presentation of colors by the Nebraska National Guard Ceremonial
Unit.

DECLARATION
Members of the Legislature:

Pursuant to a proclamation issued by the Honorable Charles
Thone, Governor of Nebraska, we are here and now assembled in the
87th Legislature, 2nd Special Session of the Nebraska Legislature. I, as
President, declare that we are now open for the transaction of business.

(Signed) Roland A. Luedtke
President

ROLL CALL

The roll was called and all members were present except Messrs.
Marvel, Rumery, Vickers, and Mrs. Marsh who were excused.

PROCLAMATION
BY VIRTUE OF THE AUTHORITY VESTED in the Governor
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by Section 8, Article IV, of the Constitution of the State of Nebraska, I,
Charles Thone, as Governor of the State of Nebraska, believing that an
extraordinary occasion has arisen, DO HEREBY CALL the
Legislature of Nebraska to convene in extraordinary session at the State
Capitol on Friday, November 5, 1982, at 10:00 o’clock a.m., for the
purpose of considering and enacting legislation relating to the
following subjects:

1. Reduce appropriations approved by the 87th Legislature 2nd
Session; and

2. Lapse cash and revolving funds to the State General Fund.

I DIRECT that members of the Legislature of the State of
Nebraska be notified of the convening of this extraordinary session by
mailing to each of them a copy of this Proclamation.

IN WITNESS WHEREOF, 1 have hereunto set my hand and
caused the Great Seal of the State of Nebraska to be affixed this 15th
day of October, 1982.

(Signed) CHARLES THONE
Governor
(SEAL)
Attest
(Signed) Ralph Englert
Deputy Secretary of State

CERTIFICATE

Barbara Brunkow being first duly sworn says that she is the
secretary for Charles Thone, Governor of the State of Nebraska; that
on October 15 and 16, 1982, she sent by United States Mail, a copy of
the Governor’s Proclamation issued on October 15, 1982 calling for a
special session of the Nebraska Legislature to all members of the
Nebraska Legislature 87th Session.

(Signed) Barbara Brunkow
SUBSCRIBED and sworn to before me this 19th day of October, 1982.

(Signed) Peggy Pohlmann
Notary Public

Commission expires November 12, 1984.

CERTIFICATE
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I, Allen J. Beermann, Secretary of State of the State of Nebraska do
hereby certify that the attached is a true and correct copy of the Official
Roster of Members of the Nebraska Unicameral Legislature elected or
appointed to serve in the Extraordinary Session called by Governor
Charles Thone on October 15, 1982 to convene on November 5, 1982.

Further, I hereby certify that the Members so listed on the Official
Roster attached hereto are the duly elected or appointed Members of
the Unicameral Legislature in the State of Nebraska for the
Extraordinary Session.

Finally, I hereby certify that all election returns, abstracts, canvass and
appointment records with reference to said members are on file in the
office of the Secretary of State and are a matter of public record.

In Testimony Whereof, I have hereunto set my hand and affixed the
Great Seal of the State of Nebraska.

Done at Lincoln this fifth day of November in the year of our Lord, one
thousand nine hundred and eighty-two.

(Signed) Allen J. Beermann
Secretary of State
(Signed) Ralph Englert

Deputy

(SEAL)

Members of Nebraska Unicameral

Legislature, Extraordinary Session
1 R. Wiley Remmers 2 Calvin Carsten 3 Emil E. Beyer, Jr.
4 Larry Stoney 5 Bernice Labedz 6 Peter Hoagland
7 Karen Kilgarin 8 Vard Johnson 9 Marge Higgins
10 Carol McBride Pirsch 11 Ernie Chambers 12 Gerald Koch
13 Dave Newell 14 Walter J. Duda 15 Lowell C. Johnson
16 James E. Goll 17 Merle Von Minden 18 Harry B. Chronister

19 Elroy M. Hefner 20 Glenn A. Goodrich 21 Richard Peterson
22 Donald N. Dworak 23 Loran C. Schmit 24 Harold F. Sieck

25 Jerome Warner 26 Don Wesely 27 Steve Fowler

28 Chris Beutler 29 Shirley Marsh 30 George Bill Burrows
31 Steve Wiitala 32 Sharon Apking 33 Richard D. Marvel
34 Maurice A. Kremer 35 Howard L. Peterson 36 Ron Cope

37 Martin F. Kahle 38 Tom Vickers 39 William E. Barrett

40 John DeCamp 41 Donald L. Wagner 42 Myron G. A. Rumery

43 Howard A. Lamb 44 Rex Haberman 45 George Fenger
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46 David M. Landis 47 Robert L. Clark 48 William E. Nichol
49 Samuel K. Cullan

PROCLAMATION
Amendment of Call for Extraordinary Session

I, Charles Thone, Governor of the State of Nebraska, hereby
amend the call for an extraordinary session of the Legislature of
Nebraska made on October 15, 1982, to include in addition to the
subjects enumerated therein, the following subjects:

3. Amend laws relating to the collection of sales tax and use tax,
but only for the purpose of providing for an earlier date upon which
sales tax and use tax shall become due and payable to the Tax
Commissioner.

IN WITNESS WHEREOQF, I have hereunto set my hand and
caused the Great Seal of the State of Nebraska to be affixed this fourth
day of November, 1982.

(Signed) CHARLES THONE
Governor
(SEAL)
Attest
(Signed) Allen J. Beermann
Secretary of State

CERTIFICATE

Barbara Brunkow being first duly sworn says that she is the
secretary for Charles Thone, Governor of the State of Nebraska; that
on November 4, 1982; she personally delivered a copy of the
Governor’s ‘‘Proclamation Amendment of Call for Extraordinary
Session,‘* issued on that said date to the offices of all members of the
Nebraska Legislature 87th Session. .

(Signed) Barbara Brunkow
Subscribed and sworn to before me this 4th day of November,

(Signed) Peggy L. Pohlmann
Notary Public
Commission expires November 12, 1984
MOTION - Election of Officers

Mr. Kremer moved that the following officers be elected to serve for the
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87th Legislature, 2nd Special Session:

Clerk of the Legislature Patrick J. O’Donnell
Asst. Clerk of the Legislature Richard Brown
Sergeant-At-Arms Ray R. Wilson
Chaplain Coordinator Dr. Robert E. Palmer

The motion prevailed.
MOTION - Adopt Temporary Rules

Mr. Wesely moved that the Rules in effect on the 60th Legislative Day
of the 87th Legislature, 2nd Session, be adopted for today only,
November 5, 1982.

The motion prevailed with 35 ayes, 0 nays, and 14 not voting.

MOTION - Approve Membership
Mr. Cope moved that the membership of the committees of the 87th
Legislature be continued in this the 2nd Special Session and that the
membership of all standing, select and special committees be the same
as during the 87th regular session.
The motion prevailed.

MOTION - Notify Governor

Mr. Lamb moved that the President appoint a committee of five to
notify the Governor that the Legislature is now convened, organized,
and ready for the transaction of business and to return with any
message the Governor may have for this, the Second Special Session of
the Eighty-Seventh Legislature.

The motion prevailed.

The Chair appointed Messrs. Warner, Carsten, Von Minden, L.
Johnson, and Mrs. Apking to serve on said committee.

EASE
The Legislature was at ease from 10:18 a.m. until 10:25 a.m.

The committee escorted Governor Charles Thone to the rostrum
where he delivered the following message:
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MESSAGE TO THE LEGISLATURE

Mr. President, Mr. Speaker, members of the 87th Nebraska
Legislature and distinguished guests.

As you all know, the purpose of this special session of the
Legislature is to cut the budget and take certain other actions so that
state tax rates will not have to be increased.

It was my position in the campaign, and it is my position now, that
tax rates should no be increased to offset revenue shortfalls caused by
the recession we have been experiencing.

Such an increase would not be fair to the taxpayers, and such an
increase can most definitely be avoided if you will adopt the measures I
shall present today.

I am confident that the strong economic signs we see herald a
recovery already underway from this national recession.

On November 3, 1982, an already strong stock market soared to a
new record high.

Interest rates have very noticeably declined in recent months from
all-time unconscionable highs, and we can reasonably hope for further
significant drops that are crucial to continuing economic advance.

Housing sales have demonstrated the effect of declining rates by
rising in September to their highest level since May, 1981.

The combined package of necessary spending reductions and sales
tax administration changes [ am presenting you today will enable you to
avoid unnecessary tax increases.

This package is within the expected range of revenue estimates that
will be provided Senator Warner on November 9, 1982, as he
requested.

As yet, the latest national information on economic indicators is
not available.

My proposal today provides for 25.3 million dollars in spending
cuts and approximately 5 million dollars in lapses from various
revolving and cash funds to the state’s General Fund.

In addition, I have amended the special session call and prepared
legislation to require faster payment of sales and use tax collections to
the state.

This measure, which does not increase taxes, will make an
estimated 14 million dollars of funds available to the General Fund this
fiscal year.

If this measure is adopted, these funds can be used to provide an
additional financial cushion, which some may feel is needed, or they
can be used to reduce the amount of spending cuts which I have
proposed.

Personally, I remain convinced that a very strong economic
recovery is beginning and that with fiscal restraint, the state’s real needs
can be met well into the future without the need for tax increases.
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The basic philosophy that underlies the recommendations I am
presenting to you today is one of fairness and equity.

* I have excluded very, very few programs or activities from the
reductions I propose.

In fact, only about 10 percent of the budget has been excluded.

The major exemptions are direct care costs in the Department of
Public Institutions, including a major portion of mental retardation
aid, adult services in the Department of Corrections, direct care costs at
the school for the deaf and the school for the visually handicapped
and the salaries of enforcement officers in the State Patrol.

For the remaining General Fund programs I am recommending a 3
1/2 percent reduction across the board.

This proposal will not require a further delay in the January 1, 5
percent pay increase for state employees.

Since the announcement of this special session just three weeks
ago, much of the discussion has revolved around the question of
reducing the ‘‘aid‘‘ portion of the budget.

Cries have been loud that we cannot reduce aid because that would
certainly lead to an increase in property taxes.

I do not agree.

Local governments are as capable of cutting spending as state
government is.

I am confident they will have the support of their constituents in
doing so.

In the matter of spending, the Nebraska Constitution makes it
clear that the Legislature shall have the final authority.

You in your collective wisdom must evaluate my proposal and
others that I am sure will come before you.

This will be my last appearance before you to present a message to
the Legislature.

Let me take this opportunity to personally thank each of you for
your service to the people of Nebraska.

Like me, some of you will not be back next year.

I would like to recognize those senators at this time: Senator Larry
Stoney, Senator George ‘‘Bill‘* Burrows, Senator Ron Cope, Senator
Gerald Koch, Senator Shari Apking, Senator Myron Rumery, Senator
Walter Duda, Senator Maurice Kremer, and Senator Don Dworak.

Also, I would like to thank my department heads and my staff for
their hard work and loyal service to, and for me, and all Nebraskans.
The many sacrifices they have made are little noticed, but much
appreciated.

My budget proposals are now before you.

I recommend their adoption.

The final decision is for you to make.

I will end my administration, as I began it, with a pledge to
cooperate with you to act in the best interest of all Nebraskans.
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The committee escorted the Governor from the Chamber.
BILLS ON FIRST READING
The following bills were read for the first time by title:

LEGISLATIVE BILL 1. By Lamb, 43rd District.
This bill introduced on behalf of: at the request of the Governor.

A BILL FOR AN ACT relating to appropriations; to amend Laws
1982, LB 761, sections 3 to 18, 20, 21,23 to0 29, 31 to 35, 37, 38, 44 to 53,
60, 61, 63 to 67, 70 to 80, 82, 107, 109, 116, 120, 127, and 133, Laws
1981, LB 163, section 3, as last amended by Laws 1982, LB 761, section
118, Laws 1982, LB 255A, section 1, Laws 1982, LB 604A, section 1,
Laws 1982, LB 714A, section 1, Laws 1982, LB 816A, sections 1, 2, and
4t06, and Laws 1982, LB 854A, section 1; to reduce appropriations; to
provide transfers from certain funds to the General Fund; to repeal the
original sections, and also Laws 1982, LB 761, section 132; and to
declare an emergency.

LEGISLATIVE BILL 2. By Lamb, 43rd District.
This bill introduced on behalf of at the request of the Governor.

A BILL FOR AN ACT to amend section 77-2708, Reissue Revised
Statutes of Nebraska, 1943, relating to revenue and taxation; to change
the due date for sales and use taxes as prescribed; to provide an
operative date; to repeal the original section; and to declare an
emergency.

EASE
The Legislature was at ease from 10:45 a.m. until 11:11 a.m.
REFERENCE COMMITTEE REPORT

The Legislative Council Reference Committee hereby submits the
following report of referral of Legislative Bills 1 and 2.

Legislative Bills 1 and 2 were referred to General File.

(Signed) Howard Lamb, Chairperson
Legislative Council Executive Board

NOTICE OF COMMITTEE HEARINGS
Revenue
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There will be an information meeting of the Revenue Committee on
Monday, November 8th, at 2:00 in Room 1520.
Appropriations & Revenue
There will be a joint informational meeting of the Revenue and
Appropriations Committees on Tuesday, November 9th, at 3:00 in
Room 1520.

(Signed) Calvin Carsten, Chairperson
Committee on Revenue

Appropriations
Room 1517 - State Capitol

Monday, November 8, 1982

9:00 - 12:00 a.m.
Public and State Agency Testimony on 1982-83 Appropriations

University of Nebraska

Board of Trustees of Nebraska State Colleges
State Colleges

Agency Numbers 03 through 48

12:00 - 1:30 p.m. - Lunch

1:30 - 5:00 p.m. - Continuation of Morning Testimony

Tuesday, November 9, 1982

9:00-12:00 a.m.-Continuation of Monday Testimony

Public and State Agency Testimony on 1982-83
Appropriations - Agency Numbers 52 through 95

12:00 - 1:30 p.m. - Lunch
1:30-5:00 p.m.-Continuation of morning Testimony
Evening - Committee Executive Session

Wednesday, November 10, 1982
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9:00 a.m. - Continuation of Committee Executive Session, if necessary
(Signed) Jerome Warner, Chairperson
BILL ON FIRST READING
The following bill was read for the first time by title:

LEGISLATIVE BILL 3. By Koch, 12th District.
This bill introduced on behalf of: subdivision of State of Nebraska.

A BILL FOR AN ACT to amend section 77-3424, Reissue Revised
Statutes of Nebraska, 1943, relating to revenue and taxation; to change
budget limitation provisions as prescribed; to repeal the original
section; and to declare an emergency.

VISITORS
Visitors to the Chamber were Brigadier General Mohamed Sheikh
Osman and son Maikal Mohamed Sheikh Osman from Mogadishu,
Somalia.

ADJOURNMENT

At 11:12 a.m., on a motion by Mr. Lamb, the Legislature adjourned
until 10:00 a.m., Monday, November 8, 1982.

Patrick J. O’Donnell
Clerk of the Legislature
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EIGHTY-SEVENTH LEGISLATURE
SECOND SPECIAL SESSION

SECOND DAY

Legislative Chamber, Lincoln, Nebraska
Monday, November 8, 1982

Pursuant to adjournment, the Legislature met at 10:03 a.m., President
Luedtke presiding.

PRAYER

The prayer was offered by Assoc. Pastor Paul E. Hoffman, Grace
Lutheran Church, Lincoln, Nebraska.

ROLL CALL

The roll was called and all members were present except Messrs.
Hoagland, Kremer, Marvel, Rumery, Sieck, and Mrs. Marsh who were
excused; and Messrs. V. Johnson, Koch, Remmers, Mrs. Labedz, and
the Appropriations Committee who were excused until they arrive.

CORRECTIONS FOR THE JOURNAL
The Journal for the First Day was approved.
MOTION - Adopt Rules
Mr. Wesely moved that the Rules in effect on the 60th Legislative Day of
the 87th Legislature, 2nd Session, except for Rule 6, Section 2(b), be

adopted for the balance of. the 87th Legislature, Second Special
Session.

Mr. Landis offered the following amendment to the Wesely motion:
A motion to adjourn sine die shall be debatable.

The Landis amendment lost with 20 ayes, 4 nays, 9 present and not
voting, and 16 excused and not voting.

The Wesely motion prevailed with 25 ayes, 2 nays, 6 present and not
voting, and 16 excused and not voting.
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ANNOUNCEMENT

Mr. H. Peterson distributed packages of cornnuts to the members and
announced that Cornnuts, Inc. will be locating a new plant in Grand
Island.

ATTORNEY GENERAL’S OPINIONS

Opinion No. 257
May 18, 1982

Dear Senator Goodrich:

In your letter of May 3, 1982, you call our attention to the
amendment of Neb.Rev.Stat. Sec.77-2704 (Supp. 1981) effected by LB
278. This amendment provides that when a written contract exists for a
fixed price for a construction, reconstruction, alteration, or
improvement project and the sales tax rate is increased during the term
of the contract, the contractor may apply for a refund of the increased
taxes paid for the purchase of materials incorporated into the project.
This bill was passed without the emergency clause and will become
effective July 17, 1982.

LB 757 was passed with the emergency clause, was approved by the
Governor on April 14, 1982, and became effective on that date. It
increased the sales tax rate from 3 percent to 3 1/2 percent. Your
question is whether the refund provisions of LB 278 apply to the tax
increase provided for by LB 757. You request the opinion because it will
influence your decision as to whether you will propose further
amendments at the next session of the Legislature. We conclude that
such refund provisions do not apply.

In Wheelock & Manning OO Ranches, Inc. v. Heath, 201 Neb. 835,
272 N.W.2d 768 (1978), the court said: “A legislative act will operate
only prospectively and not retrospectively, unless the legislative intent
and purpose that it should operate retrospectively is clearly disclosed.”
In our opinion, the event that triggers the operation of LB 278 is an
increase in the sales tax rate. If the event occurs before LB 278 is
effective, it cannot, in our opinion, act as such a trigger, unless LB 278 is
construed retrospectively. There is no language in the bill to justify such
a construction.

We point out that were we to hold that the tax increase mandated by
LB 757 were to be the basis for a refund, there would be contracts which
would be completely finished during the period from April 14, 1982, to
July 17, 1982, and yet would qualify for the refund. If this were true,
any tax increases within the period of the statute of limitations for
applying for a refund would also be a basis for such a refund. (We
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realize that, historically, there have been no such increases during that
period, but we cannot base our construction of statutory language on
such an historical fact.)

We could, perhaps, construe LB 278 to require the contract to be
entered into subsequent to the effective date of the bill. We do not do so,
because of the language of the amendment, which speaks of “when a
contract exists,” which could include a contract existing on the effective
date of the act. On the other hand, the amendment speaks of when “the
sales tax is increased,” which gives more of a sense of future action.
Retrospective application would be more appropriately expressed by
such language as “the sales tax has been, or is, increased.”

Therefore, while the language of LB 278 is not entirely clear as to the
legislative intention, we conclude that there is no language showing an
intent to give the bill retrospective effect, and that the tax increase must
occur after the effective date of the bill, although the contract may have
been entered into before that date.

Very truly yours,
PAUL L. DOUGLAS
Attorney General
(Signed) Ralph H. Gillan
Assistant Attorney General
RHG:ejg
cc: Mr. Patrick J. O’Donnell
Clerk of the Legislature

June 9, 1982
Dear Senator Clark:

Inyour letter of May 18, 1982, you inform us that the Northwestern
Bell Telephone Company has requested that you seek our opinion on a
number of questions. Ordinarily, we decline to provide legal research
and render opinions for private entities. In this case, however, you have
indicated that depending upon our opinion, you may wish to introduce
legislation, and on that basis and for that purpose we offer our opinion
on the questions you raise.

You first ask whether or not the Nebraska law prohibits a
corporation from granting a leave of absence without pay or benefits to
an employee who runs for public office or who takes part in the
campaign of another who is running for public office. We are aware of
no provision of Nebraska law which would prohibit such activity on the
part of a corporation.

You next ask if an employee is elected or appointed to public office,
is there anything under Nebraska law which would prohibit a
corporation from granting a leave of absence to the employee and then
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paying him an amount equal to that which he would lose by accepting
the salary of the public office. Without stating any opinion as to
whether or not such an arrangement would be acceptable to the
Political Accountability and Disclosure Commission, we are aware of
no direct provision of Nebraska law which would prohibit such an
arrangement.

You next ask whether or not it would make any difference if the
individual performed any duties for the corporation while they were
being so compensated. Once again, without expressing an opinion as to
whether or not such an arrangement would be acceptable to the
Political Accountability and Disclosure Commission, we are aware of
no provision of Nebraska law which would directly prohibit an elected
official performing duties for a corporation during the time he was
elected. We do caution however in this regard, that many of the elective
and appointive political positions are considered to be full time, and
difficulties might be encountered by an individual who attempted to
perform services for a corporation while he was being compensated by
the public to perform other duties and services.

You next ask whether or not there is anything within the Nebraska
law which would prohibit a corporation from continuing an employee’s
benefits if not his wages, during a leave of absence granted to hold
public office. Here again, without rendering an opinion as to the
acceptability of such a practice to the Political Accountability and
Disclosure Commission, we are aware of no direct statutory provision
which would prohibit such an arrangement.

Finally, you ask whether or not in our opinion a corporation’s
decision to encourage employees to look into political positions would
be unacceptable to the Political Accountability and Disclosure
Commission. We specifically decline to speculate as to any position that
Commission might reach on any question and suggest that such
inquiries be tendered to them directly.

Finally, in passing, we note that you are inquiring with reference to a
corporation which is regulated by the Public Service Commission at
least with respect to its rates. If an employee of this corporation were
seeking the office of Public Service Commissioner, the provisions of
Neb.Rev.Stat. Sec.75-102 (Reissue 1976), would be applicable. This
section prohibits any commissioner from having any interest in any
common carrier regulated by the Public Service Commission.
Therefore, at least with respect to this office and this corporation, there
would be a conflict. Generally however, we express no opinion as to
whether or not any of the other practices mentioned in your letter or
referred to herein, would be acceptable to the Public Service
Commission or would be any way violative of their rules and
regulations. Here again we suggest that you or this corporation may
wish to present those questions directly to them for their consideration.
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Sincerely,
PAUL L. DOUGLAS
Attorney General
(Signed) Terry R. Schaaf
Assistant Attorney General
TRS:ekj
cc: Patrick J. O’Donnell
Clerk of the Legislature

April 29, 1982

Mrs. Joanne M. Pepperl
Revisor of Statutes

State Capitol, Room 1010
Lincoln, Nebraska 68509

Dear Mrs. Peppert:

You have asked us two questions concerning LB 761 and line item
vetoes made by the Governor. You refer us to Subsection 2 of Section
27. In that section, the appropriation approved by the Legislature is
$8,337,730. That amount is lined out and the amount $8,466,000 is
written in, and the Governor’s initials are attached thereto. You ask
what to do with this matter in that it appears the Governor has
attempted to increase an appropriation made by the Legislature.
Obviously, under Article I'V, Section 15, no such power exists. We have
also checked with the appropriate administrative officers and have
confirmed that that particular action was a scrivener’s error. We believe
that you may safely ignore the interlineation of the amount
appropriated by the Legislature, $8,337,330, in the printed volume of
the session laws and simply leave that amount intact as passed by the
Legislature.

In your second question you refer us to Section 93 where the
Governor has drawn lines through certain dates and written in new
dates. Section 93 contains in essence, advisory language. It directs that
the raises for certain classes of individuals shall be given on October 1,
1982. The Governor has interlineated that date out and in its place,
substituted the date January 1, 1983. We are informed that the
Governor has exercised his line item veto power to reduce agency
appropriations by an amount equal to that required to fund a five
percent raise from October 1, 1982, until January 1, 1983.

The action of the Governor reducing the agency budget amounts
established by the Legislature for particular departments and programs
reduce the appropriation to the level necessary to fund a five percent
increase commencing on January 1, 1983, to the end of the fiscal
year. We believe that you may either show the date of October 1, 1982,
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or show that date lined out and the date January 1, 1983, substituted in
its place by the Governor.

The effective action is that which reduce appropriations to amounts
sufficient to fund the five percent increase commencing January 1,
1983, and that action is the action that will control over any advisory
date adopted by the Legislature in Section 93, or the Governor.

Very truly yours,
PAUL L. DOUGLAS
Attorney General
(Signed) Patrick T. O’Brien
Assistant Attorney General
PTO:cw

Opinion No. 265
July 8, 1982

Dear Senator Clark:

In a letter dated May 25, 1982, you called our attention to the
provisions of Neb.Rev.Stat. Sec.19-609 (Reissue 1977) and sought our
opinion as to whether or not the 20 percent requirement of
Neb.Rev.Stat. Sec.19-605 (Reissue 1977) providing for the inception of
the city manager plan of government was applicable to placing the
question of abandonment before the voters.

In a letter dated June 9, 1982, we indicated that Neb.Rev.Stat,.
Sec.19-609 (Reissue 1977) was silent on the question of what percentage
of the electorate was necessary to cause the calling of such an election
on the question of abandonment and suggested that you introduce
legislation to clarify the matter.

You have now called our attention to the provisions of
Neb.Rev.Stat. Sec.19-662 (Reissue 1977) and ask whether or not an
amendment would be necessary given this language.

This section was not part of the original act but was added by the
Nebraska Legislature in 1974, provides as is pertinent to your question.

Whenever electors of any city, equal in number to thirty per cent

of those who voted at the last regular city election, shall file a

petition with the city clerk, asking that the question of abandoning

the plan of government provided by the provisions of Chapter 19,

Article 6, be submitted to the electors thereof. . .

It would appear as though the Legislature in 1974 corrected the
original oversight and made provisions in this section for the percentage
requirement for the calling of such election. The only matter which
would therefore need any clarification is the matter of the definition of
“this act” found in Neb.Rev.Stat. Sec.19-601 (Reissue 1977). There the
term “act” is defined as Sections 19-601 to 19-661.

Since the word “act” is found within Neb.Rev.Stat. Sec.19-609, it



SECOND DAY - NOVEMBER 8, 1982 17

may be that the next time general amendments are considered to this
act, that consideration be given to amending Neb.Rev.Stat. Sec.19-601
to incorporate within the definition Neb.Rev.Stat. Sec.19-662 (Reissue
1977).

Sincerely,
PAUL L. DOUGLAS
Attorney General
(Signed) Terry R. Schaaf
Assistant Attorney General
TRS:pjs
cc: Patrick O’Donnell
Clerk of the Legislature

July 14, 1982
Dear Senator DeCamp:

This is in response to your letter of June 28, 1982, in which you state
that you intend to introduce legislation pertaining to vital resource
crises, and ask whether a mayor may declare a vital resource crisis for
his or her jurisdiction, and whether the Governor may transfer his
administrative authority regarding such resource crisis to a mayor.

As you have pointed out in your letter, Neb.Rev.Stat. Sections
84-162 to 84-167 (Supp. 1980) are the sections pertaining to vital
resource emergencies in the State of Nebraska. Of particular
importance within that series of sections is Sec.84-166 which provides,
insofar as relevant to this discussion, that when a Governor has
declared a vital resource emergency (pursuant to Sec.84-164), that

Governor may “. . . Delegate any administrative authority vested in
him or her to the State Energy Office or any other state agency or its
respective director. . . .” However, that section does not allow for

delegation by the Governor of his authority to any mayor or other local
official in the event of a vital resource emergency.

We are not aware of any other statutory provision which would
allow the Governor to delegate such authority, nor are we aware of any
statutory provisions which would allow for a mayor to assume such
administrative responsibility or declare a vital resource emergency.

Very truly yours,
PAUL L. DOUGLAS
Attorney General
(Signed) Frank J. Hutfless
Assistant Attorney General
FJH/cmb/w4
cc: Patrick J. O’Donnell
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Clerk of the Legislature

Opinion No. 267
July 15, 1982

Dear Senator Warner:

This is in reply to your inquiry concerning the interpretation of
Neb.Rev.Stat. Sec.2-101 (Supp. 1981) as it concerns the election of
members of the Nebraska State Board of Agriculture. It is our
understanding that you wish to determine whether or not there is a need
for any clarifying legislation.

Neb.Rev.Stat. Sec.2-101, as it now applies to the election of the
State Board of Agriculture, provides as follows: “The president and
delegates shall at this meeting elect suitable persons to fill all vacancies
in the state board.”

As originally enacted in 1879, what is now Sec.2-101 provided in
part as follows:

There shall be held at the capital of the state, on the third
Tuesday in January of each year, a meeting of the state board of
agriculture, together with the president of each county society, or
delegate therefrom duly authorized, who shall for the time being be
ex-officio members of the state board of agriculture, for the
purpose of deliberating and consulting as to the wants, prospects
and condition of the agricultural interests throughout the state. And
at such annual meeting the several reports from the subordinate
societies shall be delivered to the president of the state board; and
the said president and delegates shall at this meeting elect suitable
persons to fill all vacancies in the state board.

You will specifically note that the original act referred to “the
president of the state board” and “said president.” In 1943, at the time
the Legislature amended the statute to provide that the board could
hold or dispense with the holding of the fair, it also struck the word
“said” preceding “president and delegates.”

Without the benefit of any legislative history beyond the singular
fact of the change, our conclusion would be that “said president”
originally meant president of the state board, but when the word “said”
was deleted the Legislature meant for president to have a meaning
different from president of the state board and probably meant
president (of the county societies).

This change, standing alone, would then result in the conclusion
that the state board would be elected by the presidents of the county
societies, and a delegate from each county not represented by its
president.

However, in 1937 the Legislature deleted the word “said” preceding
“president shall have power to call meetings of the board.” In our
opinion, if you then give “president” the same meaning in both
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instances a number of questions are raised regarding legislative intent
which we are unable to reconcile.

Unless the possibility of conflict and meaning of “president” can be
reconciled in some way not apparent to us, it might be a matter which
the Legislature should clarify.

Very truly yours,
PAUL L. DOUGLAS
Attorney General
(Signed) Bernard L. Packett
Assistant Attorney General
BLP:kkh
cc: Patrick J. O’Donnell
Clerk of the Legislature

Opinion No. 269
July 29, 1982

Dear Senator Chambers:

In your letter of July 5, 1982, you asked whether there is any
constitutional impediment to the repeal of Neb.Rev.Stat. Sec.8-148.03
(Reissue 1977), which provides: “Bonds of the State of Israel are hereby
made securities in which banks, savings and loan associations,
insurance companies, and credit unions may properly and legally invest
funds.” We can conceive of no constitutional impediment to such
repeal. In 1974 the Legislature determined that it wished to authorize
the designated financial institutions to invest in bonds of the State of
Israel. If, in 1983, it determines that it no longer wishes to authorize
such institutions to make such investments, certainly that is within
the legislative power of the Legislature.

You also ask a second question which is more difficult. You ask
what the legal effect of such a repeal would be on existing investments in
the bonds. In other words, upon repeal of Sec.8-148.03, would
institutions which had purchased such bonds pursuant to that section
be required to divest themselves of such bonds, or could they continue
to hold them to maturity? We have found no clear-cut answer to that
question.

We have checked the statutes with respect to banks, savings and loan
associations, and credit unions, and find no specific provision dealing
with the continued holding of securities lawfully acquired, where the
authority to purchase them was withdrawn after their acquisition.

With respect to insurance companies, Neb.Rev.Stat. 44-311.01
(Reissue 1978) casts some light on the subject, although there is some
question as to the result even there. This section provides: “Nothing in
this act shall prohibit any such insurance company retaining any
mortgages, bonds, debentures, or other securities now owned by it, if
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the investment therein by such company was authorized by law at the
time of the acquisition thereof.”

This section could be narrowly construed to mean only that
securities lawfully acquired before the date of the passage of the act of
which Sec.44-311.01 was a part (1945) could be retained pursuant to
that section, since the statute speaks of “securities now owned by it,”
and a contention could be made that the word “now” limits the
application of the statute to securities held on the effective date of the
act. However, it does tend to negate an intention that the holdings of an
insurance company are necessarily limited to investments authorized to
be made under the terms of the act.

Whether the financial institutions involved would be required to
dispose of Israeli bonds, or could continuie to hold them until maturity
is entirely a question of Legislative intent. In the absence of any
language requiring disposition of bonds purchased before the repeal of
Sec. 8-148.03, we would be inclined to take the position that they could
continue to hold them. However, we point out that it would be most
unwise for the Legislature to leave this matter for speculation, and the
uncertainties of the decision of the Supreme Court. It would be a very
simple matter for the Legislature, if it repeals Sec. 8-148.03, to provide
cither that any financial institution having acquired such bonds
pursuant to that section could hold them to maturity, or, if that is the
Legislature’s desire, that such bonds be disposed of within a specified
time after the effective date of the act.

Very truly yours,
PAUL L. DOUGLAS
Attorney General
(Signed) Ralph H. Gillan
Assistant Attorney General
RHG:cw
cc: Patrick J. O’Donnell
Clerk of the Legislature
2018 State Capitol
Lincoln, Nebraska 68509

Opinion No. 271
September 1, 1982

Dear Senator Kilgarin:

This will acknowledge our receipt of your recent letter which
pertains to a letter you wrote this office on May 7, 1982, in which you
asked three questions which pertain to alleged altering of the practice of
“open admissions” at the University of Nebraska. The same is
hereinafter discussed.

'Perhaps some preliminary remarks are in order. First, the writer of
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this letter is the person to whom your letter of May 7, 1982, was
assigned. Shortly after receiving that letter, I called your office and in
your absence told a member of your staff that there had been a death in
my family and therefore I would appreciate an extension of time if a
formal response were expected. At that time, I also told that member of
your staff that the University of Nebraska had not altered the practice
of “open admissions” and therefore the questions presented were
technically moot and consequently I would hold your request, in the
event you had no objections, a reasonable time to ascertain the extent,
if any, the admissions practices were subsequently altered. Recently, a
member of your staff called and I informed the caller that to my
knowledge the admissions policy of the University of Nebraska had not
been altered but I would check on the same and report my findings.
Shortly thereafter, we received your recent letter.

As of the date of this letter, we wish to inform you that the
admissions policy of the University of Nebraska have yet to be altered.
Thus, technically your questions are still moot. However, it is our
understanding that the same is on the agenda of the Board of Regents at
its meeting on September 10, 1982. It is also our understanding that the
proposed admissions policy to be considered at that time is not one of
open or closed admissions per se or one based on predetermined grades
a student must obtain in high school or one based upon the student’s
scholastic ranking among other graduates of the same or different high
schools. Rather, it is our understanding the proposed admissions policy
to be considered on September 10, 1982, would merely require
incoming freshman students to have successfully completed certain
high school subjects. It is also our understanding if that admissions
policy is adopted, it would not be effective until the fall term of 1986.
While the three questions you have asked are technically moot, we can
offer you the following general comments which pertain thereto.

First, you ask if the Legislature could constitutionally amend
Neb.Rev.Stat. Sec.85-112 (Reissue 1981) to provide a specific
admissions policy. Our opinion is not entirely free of doubt but it would
appear that it could. Whether the second sentence in section 1 of Article
VII of the Constitution of Nebraska would have any bearing thereon
would have to be determined in light of any such amendment.

Second, you ask if a private citizen could sue the University of
Nebraska to contest the legality of its admissions policy. The answer to
this question depends on whether the private citizen has standing. The
law of standing is very complex and without knowing what legal
qualifications the specific private citizen possesses and what legal issues
such a person would attempt to assert, we cannot answer this question,
We can tell you that it is doubtful if the University of Nebraska could be
“taken to court” by a “state agency, board or commission which in its
statutory charter is not specifically delegated the power to sue.”

Third, you inquire of the constitutionality of any admissions policy



22 LEGISLATIVE JOURNAL

enforced by a state university which could be shown to significantly
place certain classes of citizens in an unfair advantage in seeking
admission to the university. The critical unknown fact here is the
undisclosed “unfair advantage” such an admissions policy would place
on certain classes of citizens. In other words, class legislation per se is
not ipso facto unconstitutional. On the other hand, class legislation
may be unconstitutional depending upon the specific governmental
statute or regulation and how or in what manner the same discriminates
against a specific class of citizens.

Very truly yours,
PAUL L. DOUGLAS
Attorney General
(Signed) Harold Mosher
Assistant Attorney General
HM/cmb/wl
cc: Patrick J. O’Donnell
Clerk of the Legislature

September 3, 1982
Dear Senator Haberman:

In a recent letter to this office you state that you are contemplating
introducing legislation pertaining to technical community colleges. In
connection therewith, you ask if the Board of a Technical Community
College has the authority to offer free tuition to board members, their
spouses, and dependents.

We have examined the statutory framework of technical community
colleges and note that Neb.Rev.Stat. Sec.79-2644(16) (Reissue 1981)
grants the Technical Community College Board of Governors of each
technical community college area the power to:

[E]stablish tuition rates for courses of instruction offered by each

college within its area. Separate tuition rates shall be established for

students who are nonresidents of the State of Nebraska.

However, in examining the above described statutes we find no
authority whereby said board could legally offer free tuition to board
members, their spouses, or dependents. We are therefore of the opinion
that your question must be and is answered no.

Very truly yours,
PAUL L. DOUGLAS
Attorney General
(Signed) Harold I. Mosher
Assistant Attorney General
HIM:cw
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cc: Patrick J. O’Donnell
Clerk of the Legislature

September 7, 1982
Dear Senator Hefner:

You have advised this office that several Boards of Educational
Service Units, on their own initiative and not by statute, have
established procedures or bylaws which require an affirmative vote of a
super majority of the members of the Board to enact or change any
Board policy and which require a majority of the members for a
quorum and to transact other business. You then ask several questions
based on the premise that there is no statute governing this matter. In
connection therewith you state that you also realize that legislation may
be needed in order to clarify the entire issue, however you cannot
address the situation legislatively until you are positive whether a
present legal condition or regulation applies and how it applies. Your
questions are hereinafter discussed.

1. If a ten member ESU Board establishes a procedure whereby
seven affirmative votes are needed to change or enact Board
policies, and if a motion made in an official meeting of the board,
on an issue on the agenda, to change or enact a policy receives only
six affirmative votes, has the policy effectively, officially or legally
been changed or enacted, i.e. , does this supersede Board policy? If
yes, is this proper?

There must, of course, be compliance with constitutional, statutory,
or charter provisions fixing the number or proportion of votes required
a governing body of a municipal corporation to act. However, in the
absence of a statutory provision thereon, there is case law which holds
that such a body may determine for itself the number of votes required
for it to elect a particular officer or to pass a particular measure. 62
C.J.S., Municipal Corporations, Sec.404 (1949). Thus it would appear
if a ten member ESU Board has established a procedure whereby seven
affirmative votes are needed to change or enact Board policies, and if a
motion made in an official meeting of the board to change or enact a
policy receives only six affirmative votes, the policy has not legally been
changed.

2. Same facts as above but the Board enforces that attempted

change or enactment of policy as having been actually and properly

changed or enacted, what legal recourse, if any, is available to
ensure that an ESU Board follows and adheres to its own adopted
procedures?

It appears to us that the only effective legal recourse to the facts stated
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in question 2, above, is for a person who has standing to bring an
appropriate action in the courts.

Very truly yours,
PAUL L. DOUGLAS
Attorney General
(Signed) Harold I. Mosher
Assistant Attorney General
HIM:cw
cc: Patrick J. O’Donnell
Clerk of the Legislature

Opinion No. 275
September 17, 1982

Re: Neb.Rev.Stat. Sec. 39-669.26(4)
Dear Senator Fowler:

You have requested an opinion from this office concerning the
introduction of legislation to clarify Neb.Rev.Stat. Sec.39-669.26(4)
(Reissue 1978) which provides that:

In order to prevent and eliminate successive traffic violations,
there is hereby provided a point system dealing with traffic violation
as disclosed by the files of the Director of Motor Vehicles. The
following point system shall be adopted:

(4) Failure to stop and render aid as required under the laws of
this state or any city or village ordinance in the event of a motor
vehicle accident resulting in property damage if such accident is
reported by the owner or operator within twelve hours from the
time of the accident--4 points, otherwise--8 points, and for purposes
of this subdivision a telephone call or other notification to the
appropriate peace officers shall be deemed to be a report;

The question you have posed is whether or not an individual who is
involved in a one-car accident should be assessed points against his
driving record when there is no involvement by or damage to a second
party. In particular, you have asked whether or not there should be a
separation of offenses, namely, that of failing to report an accident and
failure to stop and render aid. It would appear that the language of this
particular section is vague and ambiguous in that ‘‘failure to stop and
render aid” implies the existence of an injured party or parties to an
accident. However, the statute as presently drafted refers only to
“property damage” and makes no distinction as to those circumstances
in which no second party is injured or damaged.

Neb.Rev.Stat. Sec. 60-505 (Reissue 1978) requires that an accident
report be filed with the Department of Motor Vehicles regarding any
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“accident within this state, in which any person is killed or injured or in
which damage to an apparent extent in excess of $250 is sustained to the
property of any one person, including such operator, . . .” Thus it is
clear that an accident report is required for a one-car accident when the
property damage exceeds $250 despite the lack of involvement by or
injury to a second party. Further, Neb.Rev.Stat. Sec. 60-506 provides
that the failure to provide such a report or to correctly give the
information required is a Class V Misdemeanor.

Neb.Rev.Stat. Sec. 39-6,104.01 imposes a duty upon an operator to
stop and render aid upon involvement in any motor vehicle accident in
this state. A violation thereof constitutes a Class I Misdemeanor
pursuant to Neb.Rev.Stat. Sec.39-6,104.03. To the extent that the
Legislature has seen fit to distinguish between failure to report an
accident and failure to stop and render aid, it would seem that a similar
distinction should be made in the assessment of points against the
driving record of an individual. It is the opinion of this office that
corrective legislation would be appropriate to clarify the assessment of
points between these two situations.

Very truly yours,
PAUL L. DOUGLAS
Attorney General
(Signed) Ruth Anne E. Galter
Assistant Attorney General
REG:kkh
cc: Patrick J. O’Donnell
Clerk of the Legislature

September 21, 1982
Dear Senator Barrett:

By letter dated August 25, 1982, you inquired of this office
concerning the constitutionality of an act to amend Neb.Rev.Stat. Sec.
48-649 relating to the determination of contribution rates to be applied
to employers for unemployment insurance purposes.

Currently the law provides for a 2.7 percent contribution rate. As
amended, the law would require “new” employers to pay the greater of
2.7 percent or the average industry contribution rate. In order to
determine the average industry contribution rate for a particular
employer, the Commissioner of Labor would first be required to assign
the employer to standard industrial classifications, which the proposed
amendment defines as the “two digit major groups provided in the
Standard Industrial Classification Code, in accordance with
established classification practices found in the Standard Industrial
Classification Manual issued by the Executive Office of the President,



26 LEGISLATIVE JOURNAL

Office of Management and Budget.”

You have indicated that your concern is that the proposed procedure
of having the commissioner assign employers to the standard industrial
classifications may constitute an unconstitutional delegation of
legislative authority.

It is our opinion that giving the commissioner the responsibility of
assigning employers to an industrial classification would not be
improper in this case, assuming the Standard Industrial Classification
Manual referred to in the proposal provided adequate guidance
concerning the exercise of the commissioner’s authority. In Board of
Regents of the University of Nebraska v. County of Lancaster, 154
Neb. 398, 403, 48 N.W.2d 221, 224 (1951), it was said that:

The exercise of a legislatively-delegated authority to make rules .

. for the complete operation and enforcement of law with
designated limitations, is not an exclusive legislative power. It is
administrative in its nature and its use by administrative agencies is
usually essential to the complete and wise exercise of the power in
the accomplishment of the purpose which the Legislature intended.

Consequently, the courts are not inclined to interfere with rules

established by legislative direction where they bear a reasonable

relation to the subject of the legislation and constitute a reasonable
exercise of the powers conferred.

In order for such delegation of authority to be valid, the limitations
on the powers conferred and the standards by which they are to be
exercised must be clearly stated in the statute. Lincoln Dairy Company
v. Finigan, 170 Neb. 777, 104 N.W.2d 227 (1960).

Insofar as the specificity of such standards are concerned, we have
examined the 1972 edition of the Standard Industrial Classification
Manual and find that it lists somewhat self-explanatory two-digit
major groups numbered consecutively from 01 to 97 plus a
non-classifiable two-digit group numbered 99. Appendix D of the
manual contains some guidelines for classification, as does the preface
to each division, the divisions each containing several major
classifications. The introduction of the manual also contains
instructions for classification. The aforementioned standards would
probably be considered sufficient to guide the commissioner in the
exercise of his newly acquired authority.

It should perhaps be noted that in the Lincoln Dairy case, our
Supreme Court held that it was an improper delegation of authority to
the Director of the Department of Agriculture and Inspection for the
director to be statutorily authorized to adopt minimum standards for
the processing and marketing of milk where the only standard guiding
the director was that his regulations were to generally comport with the
Milk Ordinance and Code--1953 recommendations of the Public
Health Service. In making its decision, the court noted that the
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ordinance and code referred to were recommendations only and had
not been promulgated as regulations by any department of the United
States government and their content could only be established by
extrinsic evidence. The Standard Industrial Classification Manual
appears to be on the same footing as the milk ordinance and code.
Extrinsic evidence would need to be offered to prove the manual’s
contents as well. It is believed, however, that there are two important
distinctions between the Lincoln Dairy case and the present
circumstance. First, the statute which was held unconstitutional
indicated that the director’s regulations were to “comply generally”
with the Milk Ordinance and Code whereas the commissioner is to
assign employers “in accordance with” the manual. Therefore, the
manual is more than a mere guideline; it sets the standard for the
commissioner’s exercise of authority. Also, unlike the situation
presented by the proposed legisiation, in the Lincoln Dairy case a
violation of the director’s regulations was a criminal offense, thereby
resulting in the director having the power to define a crime, which the
court held was the exclusive province of the Legislature.

You have also requested that we address other constitutional issues
which may reveal themselves in our review of the proposed
legislation. Our principle concern with the proposal is that it may be
considered unconstitutionally vague. Although the “void for
vagueness” doctrine is more strictly applied to penal statutes, it is
applicable to civil statutes as well. In the Interest of D.L.H. 198 Neb.
444,253 N.W.2d 283 (1977). The commissioner is required to abide by
the Standard Industrial Cla